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Abstract

Place of effective management is a comprehensive concept that emphasis on active business outside
India which means some conditions are satisfied to engaged in active business outside India like
passive income, assets tests, employees test and payroll expense test and companies other than
those engaged in active business outside India. This research analyse the literature review
concerning place of effective management and conduct commercial and managerial decision of an
entity. The brief glimpse of research paper is divided into two sections namely company engaged in
active business outside India and companies other than those engaged in active business outside
India.

1. Introduction

POEM stands for place of effective management. This concept is used in taxation to
determine the residency status of a company for tax purposes. Place of effective management
describing the term “headquarters “ or” head office” where strategic decisions , financial planning
and operation management are typically centralized with a company. Residency status can
significantly impact on the taxation of a company as resident company as resident companies are
typically subject to taxation on their world wide income , while non residents are opened taxed only
on income source with in the jurisdiction. Place of effective management helps tax authorities
prevent companies from artificially shifting their residency to avoid taxes and ensures that
companies are taxed where they have substantial economic activities and decision making
processes.

Certainly, in 2015, the concept of “place of effective management “ ( POEM ) was
introduced as a crucial criterion for determining the residency status of a company for taxation
purpose. This concept became applicable from the assessment year 2017 -18 , for the previous year
ending on or after 31 March 2016.

This section 6(3)(ii) of income tax act 1961 was indeed inserted to address the taxation of
companies located outside India but having business operations or work carried out in India. Place
of effective management criteria is applicable for the entire duration of the financial year, typically
spanning from April 1st to March 31st. Under this criterion, the management and commercial
decisions must be regularly and predominantly made in India for the entirety of the financial year.
Place of effective management The concept of “place of effective management” in taxation refers
to the location where key management and commercial decision are made, and where the overall
control and direction of the business activities of an entity take place, in substance rather than just
form .

2.1 How to determine Place of effective Management

The residential status of a company needs to be determined every year. If the company is an
Indian company or if its place of effective management is in India, it will be considered a resident
for tax purposes in India.

To determine the place of effective management of any entity two type of tests are
conducted: primary and secondary tests. These test help assess where the key management and
commercial decisions of the entity are made, thus determining its tax residency status. The primary
test focus on the place where the decisions are actually made, while the secondary test considers
factors such as the place where the board meets or where the senior management is located.

2.2 Tax Residency Test

Foreign companies with substantial business operations abroad ( companies engaged in

active business outside India {ABOI}):
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Majority of board meetings are held outside India, if the ultimate authority for decision making lies
with the Indian parent company or if the majority of key management decisions are made in India,
the place of effective management considered to be in India. For determining the tax residency,
focusing on where the real control and management of affairs occur rather than just the location of
board meetings.

“Domestic companies” or companies with primarily domestic operations (companies other
than those engaged in active business outside India):

Stage 1. In most commercial organizations, key management decisions are typically made by senior
executives, such as the CEO, CFO, or board of directors, depending on the organization’s structure
and policies. These individuals have the authority and responsibility to make strategic decisions that
impact the company’s direction, finances, and operations.

Stage 2. Determine the place where these decisions are in fact being made important than the place
where implemented place where decisions are taken would be more important.

3 Active Business Outside India(ABOI)

“Active business outside India” typically refers to a company or business entity that is
engaged in commercial activities, operations, or transactions outside the geographical boundaries of
India. This could involve manufacturing, sales, services, investments, or any other business-related
activities conducted in foreign countries. The term is often used in tax and regulatory contexts to
determine the tax liabilities or eligibility for certain benefits for Indian businesses operating abroad.
Conditions:

Passive Income ( Unearned Income)

Income directly from AE (direct income /primary income) < or = 50% of total income (gross
income)

Assets Test / Property Evaluation
The term “assets test” may also be referred to by other names such as:

1. Wealth test
2. Property test
3. Asset eligibility assessment
4. Net worth evaluation
5. Asset Validation scrutiny
Wealth Test < 50% of Total Assets Situated in India.
Employee Test ( Workforce Evaluation) < 50% of employee situated/ Resident in India.

Payroll Expense Test ( Wage cost assessment/ labour expenditure analysis) < 50% of

payroll incured on above employees.
2.3.1 Key terms which have to determine active business outside India (ABOI)

I. Passive income
Passive income in the context of an active business outside India refers to earnings generated from
sources that do not require direct involvement or active participation by the business owner or
operators. This could include rental income from property investments, dividends from stocks or
other investments, royalties from intellectual property, or interest income from loans or bonds. The
distinction between passive and active income is important for taxation purposes and may vary
depending on local tax laws and regulations.

Note: If a company operates in banking or is a public financial institution, the income it earns
from interest is not classified as “specie income.”
II. Value of assets for tax purpose

The value of assets for tax purposes refers to the assessed monetary worth assigned to
assets owned by individuals or entities for the purpose of taxation. Tax authorities use this value to
determine the amount of tax owed by the asset owner, either through direct taxation on the assets
themselves or as part of calculating overall tax liabilities. The value of assets for tax purposes may
be based on various factors, including market value, book value, fair market value, or specific
valuation methods prescribed by tax laws and regulations.

Determine the number of employees in an entity
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The number of employees for a company is often calculated by taking the average of the
number of employees at the beginning and at the end of the financial year .
To determine the number of employees in an entity, you would typically need access to their
internal records or human resources department. Alternatively, you could refer to public sources
such as annual reports, company websites, or business databases which may provide this
information.
ITI. Payroll

The term “payroll” is defined inclusively to encompass various components of employees

compensation including salaries, wages, bonus and all other forms of remun. Additionally, it
encompasses costs related to employer sponsored pension plan social security contributions or other
social costs associated with employment.
2. Research objective
To understand the concept of place of effective management and its implication . Further to suggest
the research gap for the future studies. Our key Research question is to what extent does the
effectiveness of place of effective management mechanism, including active business outside India,
passive income, payroll influence and residency status.
3. Research methodology
The methodology used in research on the place of effective management typically involves
analyzing factors such as corporate governance structures, decision-making processes, operational
activities, and the location of key management personnel to determine where the effective
management of a company is actually located. This often includes examining legal frameworks, tax
implications, and the practical realities of where strategic decisions are made and implemented.
The current study is mainly focused on a literature review on place of effective management. This
paper also formed several criteria for the articles to be reviewed in order to guide the literature
search the online peer reviewed, articles or dissertations published in journal .
4. Literature Review
A comprehensive literature review on place of effective management would provide insights into
the evolution, implementation and implication of this concept in the context of global business and
taxation.
A literature review on research related to the place of effective management (POEM) typically
covers various aspects including legal frameworks, tax implications, corporate governance, and
practical considerations. Here’s an overview of what such a review might entail:
1. Legal Frameworks and Regulations: Exploration of international tax laws and regulations
governing the determination of POEM. Analysis of OECD guidelines and other regulatory
frameworks used by tax authorities to assess POEM.
2. Tax Implications: Studies on the impact of POEM determination on corporate tax liabilities.
Research on tax planning strategies employed by multinational corporations in response to POEM
regulations.
3. Corporate Governance: Examination of the relationship between corporate governance
structures and the determination of POEM. Evaluation of the effectiveness of governance
mechanisms in aligning POEM with strategic decision-making.
4. Operational Activities: Analysis of operational functions and activities conducted in different
jurisdictions by multinational corporations. Case studies illustrating how operational presence and
substance influence POEM determination.
5. Location of Key Management Personnel: Research on the significance of the physical location
of key management personnel in determining POEM. Studies on the use of technology and virtual
communication in modern business operations and its impact on POEM determination.
CBDT circular number6 of 2017

The guiding principles to determine the Place of Effective Management (POEM) as outlined
by the Central Board of Direct Taxes (CBDT) in circular no.6 of 2017 dated 24 January 2017
typically include factors such as the location where key management and commercial decisions are
made, where the board of directors meets, where strategic decisions are taken, and where the day-
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to-day operations are controlled and managed. These principles help assess the jurisdiction in which
a company Is considered to be effectively managed for tax purposes.
5.1.1Key Management test
The Key Management test is one of the guiding principles outlined by the Central Board of
Direct Taxes (CBDT) to determine the Place of Effective Management (POEM) of a company. This
test focuses on identifying the location where key management and commercial decisions are made.
Essentially, it evaluates where the highest level of authority lies in making strategic decisions that
significantly impact the company's operations and direction.
Head Office test Under this test, the location of the head office or registered office of the company
is considered significant in determining where the effective management of the company is situated.
However, it’s important to note that the mere location of the head office is not the sole determining
factor, and other factors such as decision-making processes and control over operations are also
taken into account
6.Research Gap
Researching the residential gap of a place of effective management involves studying the
disparity between where a company’s management is officially located (on paper) and where it
actually operates. This research typically delves into legal, economic, and managerial aspects to
understand the implications of such gaps on taxation, regulatory compliance, and strategic decision-
making. It can involve analyzing case studies, legal frameworks, economic data, and management
practices in various jurisdictions.
After reviewing the studies of place of effective management, active business outside India
and other than active business outside India . The results find that mostly studies have been
conducted either on test the significance of its application. The previous empirical studies
conducted in several countries depict that residency status in India and outside India.
7. Conclusion - The conclusion of a Place of Effective Management (POEM) research typically
involves summarizing findings regarding the significance of POEM in taxation, regulatory
compliance, and strategic decision-making for multinational corporations. It may highlight the
importance of aligning legal structures with actual operational activities to mitigate risks of tax
avoidance, regulatory penalties, and reputational damage. Additionally, it could underscore the
need for transparent reporting and governance practices to ensure accountability and ethical
business conduct across jurisdictions.
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